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l. Introduction

The basic social applicability of immunization dates back to the second century A.D.!
The modern development of vaccination as a social practice belongs to Edward Jenner
who developed the smallpox vaccine.? Smallpox was a terror in early America that was
finally quelled by the implementation of social vaccination programs.® The Center for
Disease Control (CDC) has touted vaccination practices as one of the top ten public
health achievements of the twentieth century.* Vaccination programs have also played a
large part in the reduction of cases and spread of infectious diseases such as: measles,
mumps, rubella, diphtheria, and polio.” In light of vaccination effectiveness, every state
in America has a law requiring at least basic vaccinations for children entering school.®

The primary focus of mandatory immunization has been on immunizing school-aged
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children as the most efficient way to reduce the spread of infectious diseases.” Thusly,
this brief will primarily discuss mandatory immunization laws, and challenges to those
laws in the context of immunization of school-aged children.

There are two primary challenges to mandatory vaccination laws: 1) legal
challenges to their constitutional validity,® and 2) legislative challenges.? The legislative
challenges are inexorably tied to the legal challenges, and both will be discussed at
length. The basic issue with mandatory immunization laws is a tug-of-war between the
alleged public health benefit backed by scientific data,'® and infringement on individual
and parental autonomy. Public health researchers suggest that school vaccinations have
significantly reduced the occurrence of infectious diseases.™ In exchange for giving up
individual and parental freedom, parents and children are given exemptions from
vaccination requirements in most states for medical, religious, or philosophical reasons.
However, some states still do not recognize certain exemptions and public health

authorities argue that mandatory immunization is a necessity.*?
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1. Establishing Authority For Mandatory Immunization Laws
A. State Police Powers: Jacobson v. Massachusetts

Jacobson v. Massachusetts set the stage for entrusting primary immunization
authority to the states through police powers.*? Police powers refer to the broad power of
a state to govern in the interest of the public’s health and safety.™* By the time Jacobson
rolled around in 1905, several states had already required mandatory smallpox
vaccinations.™ Jacobson objected to a Massachusetts law that gave municipal boards of
health the authority to require the vaccination of residents over the age of 21 against
smallpox.*® Jacobson refused to receive the vaccine and was immediately arrested.'” The
case was appealed to the United States Supreme Court where Jacobson argued that a
compulsory vaccination requirement was “unreasonable, arbitrary, and oppressive.”*®
Jacobson’s argument was primarily based on his constitutional interests in bodily
integrity."® The court rejected Jacobson’s argument holding the law had “a real and

substantial relation to the protection of the public health and safety.”20 The court

addressed and dismissed Jacobson’s bodily integrity argument because the security of a
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person’s bodily integrity is not an absolute right and is not “at all times and in all
circumstances wholly free from restraint.”*

As long as a state law has a real and substantial relation to the protection of the
public health and safety it will likely pass constitutional muster.?> However, a state must
still act reasonably and out of public necessity.?* Jacobson firmly established mandatory
vaccination as a state issue to be resolved by state legislatures under their police
powers.?* As a result, all 50 states have some form of a mandatory immunization law.?
The rise of laws in all 50 states has lead to a continual stream of legal and legislative
challenges.

I1l.  State Mandatory Immunization Laws
A. School Vaccination Requirements

Following Jacobson, states expanded their police power by instituting mandatory
immunization laws that have been supported by courts at all levels.? In spite of the
alleged success of immunization programs by health officials,?” opposition still exists.
The root of the problem is states are essentially requesting that parents give up their

closely held right to parent their child the way they want. This can mean anything from

the child’s parent having a closely held religious objection, to a parent merely objecting
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because they personally believe vaccinations cause more harm than good. One of the
primary arguments from opponents is the herd immunity theory. Herd immunity theory
suggests that the choice not to immunize may be optimal for certain individuals if a herd-
based immunity exists.?

Under this theory, when the majority of people in a group get vaccinated a group
immunity would develop benefitting those who choose not to be vaccinated.? From a
Public health official’s perspective, the argument is that the risk of an outbreak is too
high to justify herd immunity and a more likely result is a “tragedy of the commons”
where too few people immunize putting everyone at risk.*® Public health officials argue
that vaccinations are statistically proven to work in reducing cases and the spread of
infectious disease.®* However, from a parent’s perspective it is logical to think that if
most children are vaccinated it is likely that their child has a low risk of infection and
they are making a parental choice to put their child at risk.

Going forward there have been two primary sources of challenges to mandatory
immunization laws: 1) legal challenges to constitutional validity of state laws, and 2)

legislative challenges.
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B. Establishing Precedent

Precedent for broad state control over immunization goes back as far as 1830
where in Hazen v. Strong the Vermont Supreme Court positioned itself on the side of
legislators, school board officials, and public health experts who supported the need for
vaccination programs.® Since Hazen, numerous courts have given states broad discretion
in enacting laws requiring children to be immunized prior to entering school.®
Currently, the CDC has a scheduled list of immunizations to be used as a guide.* The
schedule recommends vaccination for several diseases prior to children entering school.*

While Jacobson was a landmark case, school mandated immunization has had a
long legal history leading to a broad spectrum of constitutional challenges.*® In Zucht v.
King, the United States Supreme Court held states may delegate to a municipality the
power to require vaccination, and municipality boards of health may be given broad
discretion to apply and enforce the regulation.®’ Broad authority is a common theme

among courts that have seen the issue of mandatory immunization as directly under

state’s police powers.*® With significant Supreme Court precedent on their side, all states
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have school mandated immunization laws.>® The issue persists because states have carved
out several exemptions as a legislative response to opposition.
C. Exemptions And Legal Challenges

With the persistent challenges from those opposed to vaccinations, every state at
least provides a medical exemption for children whose immune system is compromised,
who are allergic to certain vaccines, are ill at the time of vaccination, or have other
medical conditions putting the child at risk.”> Generally, states require parents to present
some kind of proof that their child is medically unfit to be vaccinated.** In addition to
medical exemptions, 19 states allow for philosophical or moral exemptions.* In these
states, children are exempt from being vaccinated based on their parent’s philosophical or
moral objection. The primary legal challenge has been deciding how much of a risk to
public health it would be to let children be exempt from vaccination based on the
religious or philosophical objection of their parent. When dealing with philosophical and
religious exemptions, courts are often put in the uncomfortable position of attempting to
draw a line between what is a valid religious belief and what is a mere philosophical
objection.

Almost every state has some form of religious exemption,*® but those states that

oppose religious and philosophical exemptions have a powerful public health message.**
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The states that have blocked religious and philosophical exemptions exemplify the
struggle between the scientific data suggesting vaccinations are effective, and the
opposition claiming they are harmful. Several states have been concerned with the
potential harm that even one unvaccinated child could cause to other innocent children
and have responded by only allowing medical and religious exemptions.*> Additionally,
many states have worded their laws to ensure that individuals claiming exemption must
do so with “sincere” or “closely held” religious beliefs.*® Some statues require only a
statement of objection, while others require a more specific statement regarding their
child’s religious membership.*’

Due to the struggle states have been faced with in drawing a line between a valid
religious objection and a mere philosophical object, the vast majority of litigation has
been based on either the Establishment Clause or the Free Exercise Clause of the First
Amendment. The Establishment Clause states that Congress shall make no law
respecting an established religion, and the Free Exercise Clause states that Congress shall
make no law prohibiting the free exercise of an established religion.*®

In the Free Exercise Clause context, the Supreme Court has held that the right of

free exercise does not relieve an individual of the obligation to comply with a “valid and
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neutral law of general applicability.”* In Prince v. Massachusetts, the Supreme Court
also held that a mother could be prosecuted under child labor laws for using her children
to distribute religious literature.®® The Supreme Court in Prince was concerned with
whether children actually hold the beliefs of their parents and how much harm is the
belief in question causing the child.>* As applied to immunization, several state Supreme
Courts have upheld mandatory vaccination laws that did not exempt persons with
religious beliefs based on the reasoning that the risk of an unvaccinated child causing an
outbreak compared to the value of a parent’s religious objection was too high.>

At both the national and state Supreme Court levels, precedent has leaned towards
broad discretion. Broad discretion essentially means states are not constitutionally
obligated to allow for philosophical or religious exemptions.>® However, creating or even
failing to create a religious exemption places states in a First Amendment “Religion
Clause” catch-22.>* States that provide religious exemptions could arguably be viewed as
favoring certain religions to the exclusion of others. While states without religious
exemptions could face challenges under the Free Exercise Clause because the state is
allegedly infringing on an individual’s right to practice their religion freely. The tension
is somewhat released by the fact that legislatures have the constitutional authority to

create religious exemptions without violating the Establishment Clause, and most states
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have done s0.>®> On the opposite end of the spectrum, Mississippi has gone so far as to use
the Equal Protection Clause to justify not having a religious exemption.>® The decision
has been left up to the states, and courts are reluctant to look at anything other than
legislative intent.>’

Where a state has limited the scope of their religious exemption requiring a
closely held belief, the challenges have been based on the Establishment Clause. In the
context of the Establishment Clause, courts have tended to give broad discretion to states
to resolve religious exemption issues legislatively.”® As a result, all but two states have
religious exemptions and 19 have philosophical exemptions.>® Mississippi and West
Virginia remain as outliers by not allowing a religious exemption at all.®°
In Brown v. Stone, the Mississippi Supreme Court addressed the issue of whether

a child could be exempt from state vaccination laws based on religious beliefs.®* The

court addressed directly the religious exemption, but also addressed whether it was worth
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the risk to have any exemption other than a medical exemption.®? Brown is a perfect
encapsulation of the issues involved in creating a religious or philosophical exemption.
The Mississippi Supreme Court held that the price of allowing a religious
exemption was too high due to the risk of outbreak, and the state had a valid public health
interest in denying both religious and philosophical exemptions.®® The court at one point
even took judicial notice of the fact that vaccinations have been proven safe and efficient
at protecting school-aged children from infectious diseases.®* The court also addressed
the line some states walk by requiring that a religion be closely held in order to avoid a
religious exemption that functions as a philosophical exemption. The court cited
Wisconsin v. Yoder where the United States Supreme Court held that “it must appear
either that the state does not deny the free exercise of religious belief by its requirement,
or that there is a state interest of sufficient magnitude to override the interest claiming
protection under the Free Exercise Clause.”® In Yoder, there was not an overriding
interest in education to require that Amish children attend school, but in the context of
vaccinations the United States Supreme Court has consistently seen public health as an

overriding interest.®
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The Mississippi Supreme Court directly addressed a religious exemption and
dismissed it as insufficient to overcome the public health interest.®” The court reasoned
that the relationship a parent’s child has with other children at school also carries a
responsibility to protect the child and failing to vaccinate is analogous to not protecting
them.® The court also held that to allow a religious exception would violate the 14™
amendment,®® which prohibits a state from making any law denying to any person within
its jurisdiction the equal protection of the laws.”

The court rejected a religious exception because of the strong evidence based on
scientific data that vaccinations are directly correlated with drops in instances of
infectious disease in school-aged children.” The court reasoned that an exemption would
require a large percentage of school children to be vaccinated while at the same time
exposing them to disease, even if a small percentage of children go unvaccinated.’” While
the court did not directly address a philosophical exemption, the analysis would likely be
the same. The court focused on the legislative intent and public health above all, and if
the court struck down a religious exemption a philosophical exemption would not fare

any better.”
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The Equal Protection Clause has had additional challenges based on the
prohibition of intentional discrimination against individuals of a suspect class.”* In Dalli
v. Board of Education, a Massachusetts state court held that a religious exemption
requiring that an individual must actually subscribe to a recognized religion violates
equal protection by extending preferred treatment to certain groups while denying it to
others with unrecognized religious objections.” The decisions reached in Brown and
Dalli show the breadth of opposition and motivation compelling legislatures to adopt
religious and philosophical exemptions. Deciding what is and is not a legitimate
religious belief makes many state Supreme Courts uncomfortable, and the scientific data
showing the effectiveness of vaccines is very strong.”® It is clear that courts at all levels
have consistently differed to state legislatures when deciding immunization policy.”’
Thusly, the future of mandatory immunization laws rests in the hands of state legislators.

D. Legislative Data

The American Medical Association (AMA) recently observed the legislative

challenges and proposed changes to school immunization mandates from 2009-2012.7

The study placed a specific emphasis on whether states were looking to expand
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exemptions or retract exemptions based on personal beliefs.”® Bills were classified into
two groups: 1) bills that expanded exemptions either by introducing a new exemption or
made an existing exemption easier to attain, and 2) bills that restricted exemptions by
adding administrative requirements to an existing exemption.®

The results showed that 18 states introduced at least one exemption related bill.**
There were a total of 36 bills introduced regarding immunization from 2009-2012,
including 30 in 12 states that did not previously have a personal belief exemption.®* Of 20
states with a current personal belief exemption,® 5 saw bills introduced to restrict
exemptions and 1 saw a bill to expand exemptions.®* Among the 30 states without a
personal belief exemption, none introduced a bill to restrict exemptions and 13
introduced bills to expand exemptions.®> While it might seem that state legislatures are
trending towards expanding exemptions, the study concluded that every single legislative

effort to expand exemptions failed and the majority of the bills introduced to restrict

exemptions passed.®®
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In summary, all states have medical exemptions, all but two states have religious
exemptions, and 19 states have philosophical exemptions.?” With the majority of states
having at least two exemptions, the question of whether a philosophical exemption is
worth the risk to the general public has been answered by state legislatures across the
country by rejecting all bills expanding exemptions.?® Further, States such as Mississippi
and West Virginia have gone so far as to only allow medical exemptions.®

The legislative data available on mandatory immunization shows trending
opposition resulting in legislative challenges.®® With state courts deferring to state
legislatures, the mandatory immunization issue has made state legislatures the preferred
battleground. The future of mandatory immunization is up to each state’s legislature to
find the most reliable scientific data to base their decisions upon. States will also have to
decide what is best for their residents and act with the public’s health interest in mind to
avoid further litigation.

V. Conclusion
Immunization has been historically viewed as a valued public health endeavor, and
vaccination laws have been upheld by courts at all levels across the country.” School

mandated immunization has prevailed over numerous challenges in every state
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legislature®® and the United States Supreme Court.*® The primary weight behind
mandatory immunization is the legal notion of police powers,* and the strong scientific
data directly pointing to a correlation between vaccination and lowered incidence of
disease.”

Opposition to immunization laws cannot be ignored, and has caused exemptions to
rise as an outlet for dissenters. The oppositionist movement is still strong and continues
to cause an upward trend in state legislative challenges.*® The data suggests states have
not budged on exemptions,”” but opponents to immunization argue they are just waiting
for the other shoe to drop. The opposition has its own scientific data, some accurate and
some not, suggesting immunization leads to more harm than good.*® There is also a
legitimate parental argument that if the majority of children are vaccinated, one child not
being vaccinated is not a sufficient risk to ignore their religious or philosophical

objections.
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The opposition to mandatory immunization is strong, and one legal health policy
analyst suggests that: “trade-offs will be inevitable.”® State legislatures will have to
decide on a state-by-state basis what is best for the safety of their residents based on the
most accurate scientific data available. The mandatory immunization issue will likely
never be fully resolved, but school vaccination programs have been crucial to the
reduction of diseases that once plagued school-aged children.*® The real challenge to
mandatory immunization is for states to decide what is best for their resident’s health at

the risk of offending an objector’s religious or philosophical objection.
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Walter A Orenstein, 3 ed. 1999); Walter Orenstein, The Role of Measles Elimination in Development of a
National Immunization Program, 25(12) Pediatr. Infect. Dis. J. 1093, 1093-1101 (2006); World Health
Organization, Immunization Coverage (February 2014) available at
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